
P a g e  | 1 

Criminal Revision No. 29 (S-3) of 2019 

Page 1 of 7 
 

 
IN THE COURT OF ADDL. SESSIONS JUDGE:: SONITPUR, 

TEZPUR::ASSAM 

 

PRESENT:-  N. AKHTAR, AJS 

   Addl. Sessions Judge, 

   Sonitpur::Tezpur. 

 

Criminal Revision No. 29 (S-3) of 2019 

 
Sri Budhan Borah-----------------Petitioner 

 
-Vs- 

   Sri Atul Kr. Dutta and 

   State of Assam-----------------------Respondents/OPs 

 

FOR THE PETITIONER  :- Mr. A.K.Mahanta, Learned Advocate. 

FOR THE RESPONDENT NO.1  :- Mr. J.K.Baishya, Learned Sr. Advocate. 

FOR THE RESPONDENT NO.2  :- Mr. P.K.Sharma, Learned Addl. P.P. 

DATE OF HEARING   :- 29.08.2019. 

 DATE OF JUDGMENT   :- 12.09.2019. 

 

JUDGMENT 
 

1. This revision u/s 397/399 of the CrPC has been directed against the 

order dated 20.06.2019passed by the learned SDJM (Sadar), Sonitpur, 

Tezpur in connection with C.R. Case No. 319/2019 whereby cognizance 

has been taken U/s 342 IPC against the accused/petitioner and process 

has been issued. 

2. Brief facts which are necessary and relevant to introduce here 

are as follows: 
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A complaint was lodged in the court of learned Chief Judicial Magistrate, 

Tezpur on 13.5.2019 by one Sri Atul Kumar Dutta alleging inter-alia that 

on the intervening night of 26th April/2019, while the complainant was 

sleeping in his house, the accused who was also a police personnel 

along with some other police personnel went to the house of the 

complainant and knocked the door and asked him to get up. The 

complainant opened the door and then, he was asked by the accused to 

accompany him to Rangapara Police Station. When the complainant 

wanted to know the reason, he was forcefully taken to Rangapara 

Police Station and was made to sit for the whole night. 

3. On getting the information, the witnesses named in the complaint also 

appeared in the police station. The complainant was not informed 

anything as to why he was so picked up and was only made to sit for 

the whole night amidst mosquito bites and thus, serious physical and 

mental suffering was caused to the complainant. Despite requests made 

by the witnesses, he was not released at night and on the following 

morning, at about 11 am, the complainant was set released by the 

accused. The act of the accused is stated to be a criminal offence and 

so, the complainant filed the instant complainant in the court. 

4. Having received the complaint, the same was made over to the learned 

SDJM (Sadar) for disposal whereupon, the complainant was examined 

U/s 200 CrPC and having considered the initial deposition of the 

complainant and the complaint petition, the learned SDJM (Sadar), 

Tezpur passed the order dated 20.06.2019 which is now impugned in 

this revision. 

5. Having admitted the revision, notices were issued on the respondents 

who have entered appearance. The relevant case record was also called 

for from the learned SDJM (Sadar). Upon consideration of the factual 

and legal position, the following point has been framed for 

determination: 
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POINT FOR DETERMINATION 

 Whether the order dated 20.06.2019 passed by the learned 

SDJM (S), Sonitpur at Tezpur in connection with CR Case No. 

319/2019is sustainable in law or needs any interference in this 

revision? 

DISCUSSION, DECISION AND REASONS FOR THE 

DECISION 

6. I have carefully gone through the relevant case record and have also 

heard learned counsel for both the sides at length. The laws relevant to 

the issue have also been duly considered including the impugned order.  

7. The learned counsel for the revision-petitioner has strenuously argued 

that the revision-petitioner herein is a police officer serving as Attached 

Officer in Rangapara Police Station. On the mid-night of 26.4.2019, one 

Sri Hridoy Tanti verbally informed the O/C of Rangapara Police Station 

to the effect that the complainant/respondent no.1 threatened and 

abused one Sri Pranab Dutta over telephone and also threatened to 

cause harm to his family members living in Rangapara. On receiving 

this information, the O/C of Rangapara PS made GD Entry No. 439 

dated 27.4.2019 at 12.25 midnight. Vide GD Entry no. 440 dated 

27.4.2019 at 12.35 midnight, the O/C directed the petitioner to enquire 

into the information contained in GD Entry No. 439 dated 27.4.2019 

and the revision/petitioner proceeded to the house of the complainant. 

The petitioner brought the offender/complainant to Rangapara Police 

Station and he was sent for medical examination and at 1-16 am of the 

intervening night of 26.4.2019 and 27.4.2019. On examination, smell of 

alcoholic substance was detected in the breath of the complainant. 

8. It is further submitted by the learned counsel for the revision/petitioner 

that the complainant was then interrogated on the information 

pertaining to GD Entry No. 439 dated 27.4.2019 but the revision 
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petitioner at the same time, apprehended that any untoward incident 

might happen if the complainant is allowed to go home on that night as 

he was under the influence of alcohol and so, he was made to sit in the 

police station for the night and was let to go home on the following 

morning. It is further argued that the revision petitioner being a police 

officer did everything as he was authorized by the O/C to enquire about 

the content of GD Entry No. 439 dated 27.4.2019 and so, whatever he 

did was under the colour of his official duty and so, he cannot be held 

liable for any criminal liability.  

9. It is also argued that the revision/petitioner being a police official, he 

was protected U/s 197 CrPC and the learned SDJM (Sadar) ought not to 

have taken cognizance of any offence without complying with the 

provision of Sec. 197 CrPC and so, on this count alone, the impugned 

order is not sustainable in law. 

10. Per contra, the learned Senior Counsel appearing for the respondent 

No.1 (Complainant) had argued that this court being a revisional court, 

has limited power under the law and it cannot go into appreciation of 

the facts of the case. This court has merely to see whether any 

illegality, impropriety or incorrectness exists in the order passed by the 

learned Magistrate. In the present case, as argued, the learned 

Magistrate duly recorded the statement of the complainant U/s 200 

CrPC and took cognizance of the offence on the basis of his own 

satisfaction that there are ground for proceeding against the accused 

and so, the impugned order does not suffer from any illegality. It is 

further argued that in the garb of exercising revisional jurisdiction, this 

court cannot exercise the power U/s 482 CrPC in disguise. It is 

therefore, submitted that the impugned order cannot be faulted with. In 

support of his submission, reliance was placed on the following 

decisions: 
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 Adalat Prasad Vs Rooplal Jindal and Others, 2004 STPL (LE) 

33576 SC, and 

 State of Maharashtra Vs K.Biyani, Applicant V. M/s Plethico 

Pharmaceuticals, Non applicants, 1995 STPL (LE-Crim) 7541 

BOM.  

11. I have perused the aforesaid decisions. I have also duly considered the 

arguments so canvassed before me.What is important to point out at 

the outset is that this is a revision preferred U/s.397/399 of the Cr.P.C. 

against the order dated 20-06-2019 passed by the Ld. SDJM (Sadar), 

Tezpur whereby the Ld. Magistrate has taken cognizance of offence 

U/s.342 IPC against the accused/petitioner and issued process against 

him. Law is well settled that the order of taking cognizance and 

issuance of process is a revisable order. This is clearly laid down by the 

Hon’ble Apex Court in the case of Amarnath and othersreported 

in AIR 1977 SC 2185. Thus, the order of taking cognizance being a 

revisable order, this court has ample power under the law to entertain 

this revision. The decisions relied on by the learned Senior Counsel for 

the respondent no.1 were rendered under completely different factual 

premises and therefore, cannot be squarely applied to the facts and 

circumstances of the present case. 

12. It is important to point out here that admittedly the revision-petitioner 

is a police official and so, he is a public servant within the meaning of 

Sec. 197 CrPC. This proposition has not been disputed in this 

proceeding. As per Sec. 197 CrPC, “no court shall take cognizance of 

such offence” against a public servant without the sanction of the 

appropriate authority if the act is alleged to have been committed by 

him in the discharge of his official duty.It is true that such 

protection is available to a public servant only when the 

offence alleged is committed while acting or purporting to act 

in the discharge of his official duty. Therefore, when a court takes 
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cognizance of any offence allegedly committed by a public servant, the 

requirement of Sec. 197 CrPC has to be satisfied which, in turn, makes 

it obligatory for the court to record a reason as to whether or not, a 

sanction is necessary under the law. In a particular case, it might so 

happen that the court, on appreciation of the facts, finds that such 

sanction as in Sec. 197 CrPC, is not required but then, a clear reason 

has to be recorded so as to prima facie satisfy the requirement of Sec. 

197 CrPC.  

13. In the case of Sankaran Moitra Vs Sadhna Das and another, 

reported in (2006) 4 SCC 584, the Hon’ble Apex Court had an 

occasion to observe as follows: 

“Learned counsel for the complainant argued that want of 

sanction u/s 197(1) of the Code did not affect the jurisdiction of 

the Court to proceed, but it was only one of the defences 

available to the accused and the accused can raise the defence 

at the appropriate time. We are not in a position to accept this 

submission. Section 197(1), its opening words and the object 

sought to be achieved by it, and the decisions of this Court 

earlier cited, clearly indicate that a prosecution hit by that 

provision cannot be launched without the sanction 

contemplated. It is a condition precedent, as it were, for a 

successful prosecution of a public servant when the provision is 

attracted, though the question may arise necessarily not at the 

inception, but even at a subsequent stage. We cannot therefore 

accede to the request to postpone a decision on this question.” 

14. It would thus be seen from the aforesaid observations of the Hon’ble 

Apex Court that the question of sanction is a condition precedent for 

initiation of a successful proceeding against the accused and so, the 

said question cannot be deferred to be decided at a later stage. In the 

present case, it would clearly appear from the materials available on 
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record that the accused in the complaint petition was a police officer 

and so, the question of sanction ought to have been dealt with and 

decided in either way by the learned Magistrate and a reason, however 

brief, ought to have been recorded before proceeding further against 

the accused by taking cognizance of the offence as alleged in the 

complaint. This was apparently not done in the present case and there 

is not even a whisper in the impugned order, about the compliance of 

the mandate as contemplated in Sec. 197 CrPC. 

15. For the aforesaid reasons, I am of the view that the impugned order 

dated 20.06.2019 passed by the learned SDJM (Sadar) is not 

sustainable in law.  

16. The revision hence, stands allowed on contest and the 

aforesaid order impugned in this revision stands set aside. The 

case is remanded back to the learned SDJM (Sadar) to make 

further enquiries under the law and to pass an order afresh in 

substantial compliance of the mandate of Sec. 197 CrPC. 

17. The complainant is directed to appear before the learned SDJM (Sadar), 

Tezpur on 26.09.2019 to receive further instructions. 

18. Let the called-for record be sent back to the concerned court with a 

copy of this judgment.  

  Given under my hand and seal of this court on the 

12thday of September/2019. 

Typed and corrected by me: 

Addl. Sessions Judge, 
              Sonitpur:: Tezpur. 

 


